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IS THERE A RIGHT TO OWN A GUN?

ABSTRACT: Individuals have a prima facie right to own firearms. This right is significant in view

both of the role that such ownership plays in the lives of firearms enthusiasts and of the self-defense

value of firearms. Nor is this right overridden by the social harms of private gun ownership. These

harms have been greatly exaggerated and are probably considerably smaller than the benefits of

private gun ownership. And I argue that the harms would have to be at least several times greater

than the benefits in order to render gun prohibition permissible.

1. INTRODUCTION

Gun control supporters often assume that the acceptability of gun control laws turns on

whether they increase or decrease crime rates. The notion that such laws might violate

rights, independently of whether they decrease crime rates, is rarely entertained. Nor are

the interests of gun owners in keeping and using guns typically given great weight. Thus,

a colleague who teaches about the issue once remarked to me that from the standpoint of

rights, as opposed to utilitarian considerations, there wasn’t much to say. The only right

that might be at stake, he said, was “a trivial right—‘the right to own a gun.’” Similarly,

Nicholas Dixon has characterized his own proposed ban on all handguns as “a minor

restriction,” and the interests of gun owners in retaining their weapons as “trivial”

compared to the dangers of guns.1

I believe these attitudes are misguided. I contend that individuals have a prima facie

right to own firearms, that this right is weighty and protects important interests, and that

it is not overridden by utilitarian considerations. In support of the last point, I shall argue
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that the harms of private gun ownership are probably less than the benefits, and that in any

case, these harms would have to be many times greater than the benefits in order for the

right to own a gun to be overridden.

2. PRELIMINARY REMARKS ABOUT RIGHTS

2.1. Assumptions about the Nature of Rights

I begin with some general remarks about the moral framework I presuppose. I assume

that individuals have at least some moral rights that are logically prior to the laws enacted

by the state, and that these rights place restrictions on what sort of laws ought to be made.

I assume that we may appeal to intuitions to identify some of these rights. An example is

the right to be free from physical violence: intuitively, it is, ceteris paribus, wrong for

people to do violence to one another, and this limits what sort of laws may, morally, be

made—it explains, for instance, why the state ought not to pass a law according to which

a randomly chosen person in each district is flogged each week.

I further assume that we normally have a right to do as we wish unless there is a

reason why we should not be allowed to do so—and hence that one who denies our right

to act in a particular way has the dialectical burden to provide reasons against the existence

of the right in question. In contrast, one who asserts a right need only respond to these

alleged reasons.2

What sort of reasons would show that we have no right to engage in a particular

activity? Consider three relevant possibilities:

(i) Plausibly, we lack even a prima facie right to engage in activities that harm others,

treat others as mere means, or use others without their consent. Thus, I have no claim
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at all (as opposed to having a claim that is outweighed by competing claims) to be

allowed to beat up or rob other people.

(ii) Perhaps we lack a prima facie right to engage in activities that, even unintentionally,

impose high risks on others, even if those risks do not eventuate. If my favorite form

of recreation involves shooting my gun off in random directions in the neighborhood,

even if I am not trying to hit anyone, my would-be right to entertain myself is at least

overridden, but perhaps wholly erased, because of the danger to others.

(iii) Perhaps we lack a prima facie right to engage in activities that reasonably appear to

evince an intention to harm or impose unacceptable risks on others. For example, I

may not run towards you brandishing a sword, even if I do not in fact intend to hurt

you. The principle also explains why we punish people for merely attempting or

conspiring to commit crimes.

There may be other sorts of reasons for excepting an activity from the presumption in favor

of liberty. The above list, however, seems to exhaust the reasons that might be relevant to

the existence of a right to own a gun. I assume, in particular, that the following sort of

consideration would not suffice to reject a prima facie right to do A: that a modest statistical

correlation exists between doing A and engaging in other, wrongful activities.3 Thus,

suppose that people who read the Communist Manifesto are slightly more likely than the

average person to attempt the violent overthrow of the government. (This might be

because such people are more likely to already have designs for overthrowing the

government, and/or because the reading of the book occasionally causes people to acquire

such intentions.) I take it that this would not show there is no prima facie right to read the

Communist Manifesto—though perhaps the situation would be otherwise if the reading of the

Manifesto had a very strong tendency to cause revolutionary efforts, or if the occurrence of
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this effect did not depend on further free choices on the part of the reader.

2.2. What Sort of Right Is the Right to Own a Gun?

First, I distinguish between fundamental and derivative rights. A right is derivative

when it derives at least some of its weight from its relationship to another, independent

right. A right is fundamental when it has some force that is independent of other rights. On

these definitions, it is possible for a right to be both fundamental and derivative. Derivative

rights are usually related to fundamental rights as means to the protection or enforcement

of the latter, though this need not be the only way in which a right may be derivative. I

claim that the right to own a gun is both fundamental and derivative; however, it is in its

derivative aspect—as derived from the right of self-defense—that it is most important.

Second, I distinguish between absolute and prima facie rights. An absolute right is one

with overriding importance, such that no considerations can justify violating it. A prima

facie right is one that must be given some weight in moral deliberation but that can be

overridden by sufficiently important countervailing considerations.4 Thus, if it would be

permissible to steal for sufficiently important reasons—say, to save someone’s life—then

property rights are not absolute but at most prima facie. It is doubtful whether any rights

are absolute. At any rate, I do not propose any absolute rights; I argue only that there is a

strong prima facie right to own a gun.

It is important to distinguish cases in which a prima facie right is overridden from cases

in which we have exceptions to a generalization about what one has a right to. Speaking

metaphorically, the difference is between removing something from the moral scale, and

placing something heavier on the opposite side of the scale. To illustrate the distinction:

assume that it is morally permissible to kill an aggressor in self-defense. This might be
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permissible in virtue of an exception to the right to life (the aggressor temporarily loses his

right not to be killed by his intended victim), rather than because the aggressor’s right to

life is overridden. This is plausible since the permissibility of self-defense killing does not

depend upon the defender’s having either a stronger right to life or a more valuable life

than the aggressor.5 In contrast, suppose it is permissible to kill an innocent person to save

the lives of 1000 others. Plausibly, this is a case of the overriding of the first individual’s

right to life, rather than an exception to his right to life. In the second case but not the first,

we would still say that the person killed had his rights violated.

Thus, the sort of reasons discussed in §2.1 for refusing to recognize a prima facie right

to engage in an activity do not exhaust the possible reasons for not allowing a given activity.

If none of the former sort of reasons applies to a given activity, then there is a prima facie

right to engage in the activity, but that right could still be overridden by countervailing

reasons.

2.3. Weighing Rights

The more weight a right has, the more serious its violation is and the more difficult it

is to override the right. I assume three broad principles about the weighing of rights.

First: Ceteris paribus, the weight of a fundamental right increases with the importance

of the right to an individual’s plans for his own life or other purposes. This is not to say that

every action that interferes with an individual’s aims is a rights-violation, but only that if

an action violates rights, it does so more seriously as it interferes more with the victim’s

aims.
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On some theories of self-interest, one’s purposes may diverge from one’s interests.6

In such a case, I maintain that the weight of a right should be at least partly determined by

the rights-bearer’s aims, and not merely by the rights-bearer’s actual interests.7 Consider

an example to motivate this view: imagine a proposed law forbidding all homosexual

relationships. Suppose its proponents argue that the law is at most a trivial rights-violation,

because homosexual relationships are morally bad, so homosexuals are mistaken in

believing they have a positive interest in such relationships.8 Without entering into a debate

concerning the value of homosexuality, we can say that intuitively, the proponents’

argument is invalid: the law would seem to be a major restriction of the civil liberties of

homosexuals, regardless of whether homosexuality is healthy or virtuous.9 This is best

explained by the hypothesis that rights function to guard individuals’ autonomy, that is,

their ability to pursue their plans for their own lives, rather than to protect their interests

as assessed from a third person point of view.

Second: In the case of a derivative right, the seriousness of its violation is proportional

to the importance of the other right that it subserves. Thus, a derivative right that functions

to protect the right to life is more important, other things being equal, than one that

protects the right to property.
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Third: The seriousness of a violation of a derivative right also depends upon how

important the derivative right is to the other right that it subserves. For example,

censorship of books criticizing the government would be a more serious violation of free

speech than would censorship of pornographic material, because the ability to publish

political criticism is more important to protecting other rights than is the ability to publish

pornography.

A serious rights-violation, then, is not the same thing as a violation of an important

right. One might violate an important right but in a trivial way, creating an only

moderately serious rights-violation. The most serious rights-violations will be those that

are major violations of important rights.

3. IS THERE A PRIMA FACIE RIGHT TO OWN A GUN?

Given the presumption in favor of liberty, there is at least a prima facie right to own a gun,

unless there are positive grounds of the sort discussed in §2.1 for denying such a right. Are

there such grounds?

(i) Begin with the principle that one lacks a right to do things that harm others, treat

others as mere means, or use others without their consent. It is difficult to see how

owning a gun could itself be said to do any of those things, even though owning a gun

makes it easier for one to do those things if one chooses to. But we do not normally

prohibit activities that merely make it easier for one to perform a wrong but require a

separate decision to perform the wrongful act.

(ii) Consider the principle that one lacks a right to do things that impose unacceptable,

though unintended, risks on others. Since life is replete with risks, to be plausible, the

principle must use some notion of excessive risks. But the risks associated with normal
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ownership and recreational use of firearms are minimal. While approximately 77

million Americans now own guns,10 the accidental death rate for firearms has fallen

dramatically during the last century, and is now about .3 per 100,000 population. For

comparison, the average citizen is nineteen times more likely to die as a result of an

accidental fall, and fifty times more likely to die in an automobile accident, than to die

as a result of a firearms accident.11

(iii) Some may think that the firearms accident statistics miss the point: the real risk that

gun ownership imposes on others is the risk that the gun owner or someone else will

‘lose control’ during an argument and decide to shoot his opponent. Nicholas Dixon

argues: “In 1990, 34.5% of all murders resulted from domestic or other kinds of

argument. Since we are all capable of heated arguments, we are all, in the wrong

circumstances, capable of losing control and killing our opponent.”12 In response, we

should first note the invalidity of Dixon’s argument. Suppose that 34.5% of people

who run a 4-minute mile have black hair, and that I have black hair. It does not follow

that I am capable of running a 4-minute mile. It seems likely that only very atypical

individuals would respond to heated arguments by killing their opponents. Second,

Dixon’s and McMahan’s claims are refuted by the empirical evidence. In the largest

seventy-five counties in the United States in 1988, over 89 percent of adult murderers

had prior criminal records as adults.13 This reinforces the common sense view that
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normal people are extremely unlikely to commit a murder, even if they have the

means available. So gun ownership does not typically impose excessive risks on

others.

(iv) Consider the idea that individuals lack a right to engage in activities that reasonably

appear to evince an intention to harm or impose unacceptable risks on others. This

principle does not apply here, as it is acknowledged on all sides that only a tiny

fraction of America’s 77 million gun owners plan to commit crimes with guns.

(v) It might be argued that the total social cost of private gun ownership is significant, that

the state is unable to identify in advance those persons who are going to misuse their

weapons, and that the state’s only viable method of significantly reducing that social

cost is thus to prevent even noncriminal citizens from owning guns. But this is not an

argument against the existence of a prima facie right to own a gun. It is just an

argument for overriding any such right. In general, the fact that restricting an activity

has beneficial consequences does not show that no weight at all should be assigned to

the freedom to engage in it; it simply shows that there are competing reasons against

allowing the activity. (Compare: suppose that taking my car from me and giving it to

you increases total social welfare. It would not follow that I have no claim at all on my

car.)

It is difficult to deny the existence of at least a prima facie right to own a gun. But this says

nothing about the strength of this right, nor about the grounds there may be for overriding

it. Most gun control advocates would claim, not that there is not even a prima facie right

to own a gun, but that the right is a minor one, and that the harms of private gun

ownership, in comparison, are very large.
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4. IS THE RIGHT TO OWN A GUN SIGNIFICANT?

I shall confine my consideration of gun control to the proposal to ban all private firearms

ownership.14 This would violate the prima facie right to own a gun. I contend that the

rights-violation would be very serious, owing both to the importance of gun ownership in

the lives of firearms enthusiasts, and to the relationship between the right to own a gun and

the right of self-defense.

4.1. The Recreational Value of Guns

The recreational uses of guns include target shooting, various sorts of shooting

competitions, and hunting. In debates over gun control, participants almost never attach

any weight to this recreational value15—perhaps because that value initially appears minor

compared with the deaths caused or prevented by guns. The insistence that individuals

have a right to engage in their chosen forms of recreation may seem frivolous in this

context. But it is not. Consider two forms that the charge of frivolousness might take.

First: One might think life is lexically superior to (roughly, of infinitely greater value

than) recreation, such that no amount of recreational value could counterbalance even one
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premature death.16 This cannot be taken to imply that risks to life should never be accepted,

since it is impossible to eliminate all such risks. Instead, I will assume that those who affirm

the infinite value of life would favor maximizing life expectancy.17

This position is implausible, since recreation is a major source of enjoyment, and

enjoyment is (at least) a major part of what gives life value. Consider the range of activities

whose primary value is recreational or, more broadly, pleasure-enhancing: non-

reproductive sexual activity, reading fiction, watching television or movies, talking with

friends, listening to music, eating dessert, going out to eat, playing games, and so on.

Would it be rational to give up all those activities if by doing so one could increase one’s

life expectancy by, say, five minutes? Or suppose that a drive to the park slightly reduces

one’s life expectancy (due to the risks of traffic accidents, passing criminals, airborne germs,

and so on). Would it be irrational to make the trip—no matter how much one enjoys the

park?

Second, and more plausibly: one might claim that the value of the lives that could be

saved by anti-gun laws is simply much greater than the recreational value of firearms. It is

not obvious that this is correct, even if gun control would significantly reduce annual gun-

related deaths. Many gun owners appear to derive enormous satisfaction from the

recreational use of firearms, and it is no exaggeration to say that for many, recreational

shooting is a way of life.18 Furthermore, there are a great many gun owners. At a rough
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estimate, the number of gun owners is two thousand times greater than the number of

annual firearms-related deaths.19 Even if we assume optimistically that a substantial

proportion of recreational gun users could and would substitute other forms of recreation,

we should conclude that the net utility of gun control legislation is greatly overestimated

by those who discount the recreational value of guns. For obvious reasons, the utility

resulting from recreational use of firearms is not easy to quantify, nor to compare with the

value of the lives lost to firearms violence. Yet this is no reason for ignoring the former, as

partisans in the gun control debate often do.

But our present concern is not chiefly utilitarian. The argument here is that gun

enthusiasts’ prima facie right to own guns is significant in virtue of the central place that

such ownership plays in their chosen lifestyle. A prohibition on firearms ownership would

constitute a major interference in their plans for their own lives. On the criteria given in

§2.3, this suffices to show that such a prohibition would be a serious rights-violation.

4.2. The Right of Self-Defense

The main argument on the gun rights side goes like this:

1. The right of self-defense is an important right.

2. A firearms prohibition would be a significant violation of the right of self-defense.

3. Therefore, a firearms prohibition would be a serious rights-violation.

The strength of the conclusion depends upon the strength of the premises: the more
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important the right of self-defense is, and the more serious gun control is as a violation of

that right, the more serious a rights-violation gun control is.

I begin by arguing that the right of self-defense is extremely weighty. Consider this

scenario:

Example 1 A killer breaks into a house, where two people—“the victim” and “the

accomplice”—are staying. (The “accomplice” need have no prior interaction

with the killer.) As the killer enters the bedroom where the victim is hiding,

the accomplice enters through another door and proceeds, for some reason,

to hold the victim down while the killer stabs him to death.

In this scenario, the killer commits what may be the most serious kind of rights-violation

possible. What about the accomplice who holds the victim down? Most would agree that

his crime is, if not equivalent to murder, something close to murder in degree of

wrongness, even though he neither kills nor injures the victim. Considered merely as the

act of holding someone down for a few moments, the accomplice’s action seems a minor

rights-violation. What makes it so wrong is that it prevents the victim from either

defending himself or fleeing from the killer—that is, it violates the right of self-defense. (To

intentionally and forcibly prevent a person from exercising a right is to violate that right.)

We may also say that the accomplice’s crime was that of assisting in the commission of a

murder—this is not, in my view, a competing explanation of the wrongness of his action,

but rather an elaboration on the first explanation. Since the right of self-defense is a

derivative right, serving to protect the right to life among other rights, violations of the

right of self-defense will often cause or enable violations of the right to life.

It is common to distinguish killing from letting die. In this example, we see a third

category of action: preventing the prevention of a death. This is distinct from killing, but it is
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not merely letting die, because it requires positive action. The example suggests that

preventing the prevention of a death is about as serious a wrong as killing. In any case, the

fact that serious violations of the right of self-defense are morally comparable to murder

serves to show that the right of self-defense must be a very weighty right.

The intuition of the extreme wrongness of the accomplice’s act is supported by the

criteria for the seriousness of rights-violations suggested in §2.3. First, the right to life is of

foremost importance to individuals’ ability to carry out their plans for their own lives.

Second, the right of self-defense is very important to protecting individuals’ right to life.

Third, holding down a person who is being stabbed is extremely serious as a violation of

the right of self-defense.

We turn to premise 2, that gun prohibition is serious as a violation of the right of self-

defense. Consider:

Example 2 As in example 1, except that the victim has a gun by the bed, which he would,

if able, use to defend himself from the killer. As the killer enters the bedroom,

the victim reaches for the gun. The accomplice grabs the gun and runs away,

with the result that the killer then stabs his victim to death.

The accomplice’s action in this case seems morally comparable to his action in example 1.

Again, he has intentionally prevented the victim from defending himself, thereby in effect

assisting in the murder. The arguments from the criteria for the seriousness of rights-

violations are the same.

The analogy between the accomplice’s action in this case and a general firearms

prohibition should be clear. A firearms ban would require confiscating the weapons that
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many individuals keep for self-defense purposes,20 with the result that some of those

individuals would be murdered, robbed, raped, or seriously injured. If the accomplice’s

action in example 2 is a major violation of the right of self-defense, then gun prohibition

seems to be about equally serious as a violation of the right of self-defense.

Consider some objections to this analogy. First, it might be said that in the case of a

gun ban, the government would have strong reasons for confiscating the guns, in order to

save the lives of others, which (we presume) is not true of the accomplice in example 2.

This, I think, would amount to arguing that the self-defense rights of non-criminal gun

owners are overridden by the state’s need to protect society from criminal gun owners. I

deal with this suggestion in §5 below.

Second, it might be argued that example 2 differs from a gun ban in that the murder

is imminent at the time the accomplice takes the gun away. But this seems to be morally

irrelevant. For suppose that the accomplice, knowing that someone is coming to kill the

victim tomorrow (while the victim does not know this), decides to take the victim’s gun

away from him today, again resulting in his death. This would not make the accomplice’s

action more morally defensible than it is in example 2.

A third difference might be that, whereas we assume that in example 2 the accomplice

knows that the victim is going to be killed or seriously injured, the state does not know that

its anti-gun policy will result in murders and injuries to former gun-owners. This, however,

is surely not true. Although the state may claim that the lives saved by a gun ban would

outnumber the lives cost, one cannot argue that no lives will be cost at all, unless one claims

implausibly that guns are never used in self-defense against life-threatening attacks. Some

will think the former claim is all that is needed to justify a gun ban; this would return us
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to the first objection.

Fourth, it may be observed that in example 2, there is a specific, identifiable victim:

the accomplice knows who is going to die as a result of his gun-confiscation. In contrast,

a gun-banning government cannot identify any specific individuals who are going to be

killed as a result of its gun ban, even though it can predict that some people will be. But this

seems morally irrelevant. Consider:

Example 3 An ‘accomplice’ ties up a family of five somewhere in the wilderness where

he knows that wolves roam. He has good reason to believe that a pack of

wolves will happen by and eat one or two of the family members (after which

they will be satiated), but he doesn’t know which ones will be eaten. He leaves

them for an hour, during which the mother of the family is eaten by the

wolves.

In this case, the fact that the accomplice did not know who would die as a result of his

action does not mitigate his guilt. Likewise, it is unclear how the state’s inability to predict

who will become the victims of its anti-gun policy would mitigate the state’s responsibility

for their deaths or injury.

Fifth, the victims of a gun ban would presumably have sufficient forewarning of the

coming ban to take alternative measures to protect themselves, unlike the victim in

example 2. Unfortunately, statistics from the National Crime Victimization Survey indicate

that such alternative means of self-protection would be relatively ineffective—individuals

who defend themselves with a gun are less likely to be injured and far less likely to have

the crime completed against them than are persons who take any other measures.21

Consequently, though the present consideration seems to mitigate the state’s culpability,
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it does not remove it. The situation is analogous to one in which the accomplice, rather than

taking away the victim’s only means of defending himself against the killer, merely takes

away the victim’s most effective means of self-defense, with the result that the victim is

killed. Here, the accomplice’s action is less wrong than in example 2, but it is still very

wrong.

Since gun prohibition is a significant violation of an extremely weighty right, we must

conclude that it is a very serious rights-violation. The above examples initially suggest that

it is on a par with the commission of (multiple) murders, robberies, rapes, and

assaults—although the consideration of the preceding paragraph may show that it is

somewhat less wrong than that. The point here is not that would-be gun banners are as

blameworthy as murderers and other violent criminals (since the former do not know that

their proposals are morally comparable to murder and have different motives from typical

murderers). The point is just to assess the strength of the reasons against taking the course

of action that they propose.

5. ARE GUN RIGHTS OVERRIDDEN?

I have argued that there is a strong prima facie right to own a gun. Nevertheless, firearms

prohibition might be justified, if the reasons for prohibition were strong enough to override

that right. To determine whether this is the case, we consider three questions: First, how

great are the harms of private gun ownership? Second, how great are the benefits? Third,

what must the cost/benefit ratio be like, for the right to own a gun to be overridden? I shall

argue, first, that the harms of private gun ownership have been greatly exaggerated;

second, that the benefits of private gun ownership are large and in fact greater than the

harms; and third, that the harms would have to be many times greater than the benefits in

order to override the right to own a gun.



22Kellerman and Reay 1986.

23LaFollette 2000, 276; emphasis added. Dixon (1993a, 276) misquotes the statistic as 53 rather than 43;
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There is a vast empirical literature concerning the effects of gun ownership and gun

control. Here we can only overview a few of the most prominent arguments deriving from

that literature.

5.1. The Case against Guns

5.1.1. The 43-to-1 Statistic

One prominent argument claims that a gun kept in the home is 43 times more likely

to be used in a suicide, criminal homicide, or accidental death than it is to kill an intruder

in self-defense.22 This statistic is commonly repeated with various modifications; for

instance, LaFollette mischaracterizes the statistic as follows:

For every case where someone in a gun-owning household uses a gun to successfully

stop a life-threatening attack, nearly forty-three people in similar households will die

from a gunshot.23

The problem with LaFollette’s characterization, which evinces the statistic’s tendency to

mislead, is that Kellerman and Reay made no estimate of the frequency with which guns

are used to stop attacks, life-threatening or otherwise; they only considered cases in which

someone was killed.24 Survey data indicate that only a tiny minority of defensive gun uses

involve shooting, let alone killing, the criminal; normally, threatening a criminal with a gun

is sufficient. To assess the benefits of guns, one would have to examine the frequency with



25Kleck 1997, 162-4, 178. Kleck estimates that about 1% of defensive gun uses involve shooting, and one

in a thousand involve killing, the criminal, though these figures appear speculative. Kopel (1993, 343)

estimates that at most 1% of defensive gun uses result in a fatality.

26Kleck 1997, 269-92.

27Hughes and H unt (2000, 13-14) m ake this argum ent.

28Kopel (1993, 342) cites cases discussed by Time magazine (July 17, 1989; May 14, 1990) im plying that

perhaps 3/4 of self-defense cases are not initially labeled as such by the police and prosecutors.
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which guns prevent crimes, rather than the frequency with which they kill criminals.25

A second problem is that 37 of Kellerman and Reay’s 43 deaths were suicides.

Available evidence is unclear on whether reduced availability of guns would reduce the

suicide rate or whether it would only result in substitution into different methods.26 In

addition, philosophically, it is doubtful that the restriction of gun ownership for the

purpose of preventing suicides would fall within the prerogatives of a liberal state, even

if such a policy would be effective. One cause for doubt is that such policies infringe upon

the rights of gun-owners (both the suicidal ones and the non-suicidal majority) without

protecting anyone else’s rights.27 Another cause for doubt, from a utilitarian perspective,

is that one cannot assume that individuals who decide to kill themselves have overall

happy or pleasant lives; therefore, one should not assume that the prevention of suicide,

through means other than improving would-be victims’ level of happiness, increases

utility, rather than decreasing it. For these reasons, the suicides should be omitted from the

figures.

A third problem is that Kellerman and Reay only counted as “self-defense” cases that

were so labeled by the police and the local prosecutor’s office; they ignored the possibility

of cases that were later found in court to be self-defense. The latter kind of self-defense

cases were probably more numerous.28



29Dixon 1993a, 248-53; LaFollette 2000, 275; Sloan et al. 1988 (though Sloan compares only two cities).

But note that the correlation is sensitive to which countries one chooses for comparison (Suter 1994, 142).

30Kopel 1992; summarized in Kopel 1993, 304-7.

31On (i) and (ii), see §5.2.1 below and Kopel 1993, 308. On (iii), see Lott 2000, 114. Lott’s figures for the

correlation between gun ownership and crime rates include controls for arrest rates, income, population

density, and other variables. On (iv), see Kates et al. 1995, 571-4.
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5.1.2. International Comparisons

A second type of argument often used by gun-control proponents relies on

comparisons of homicide rates between the United States and other industrialized

democracies, such as Canada, Great Britain, Sweden, and Australia. The United States is

found to have vastly higher homicide rates, and it is argued that this is due largely to the

high gun-ownership rates in the U.S.29

Skeptics suggest that the United States has a number of unique cultural factors that

influence the murder rate and that invalidate such cross-country comparisons.30 Some find

this claim more plausible than do others. Fortunately, we need not rely on intuitions.

Instead, we can test the claim empirically, by examining data within the United States,

across jurisdictions with varying gun laws and gun ownership rates and over time periods

with changing gun laws and gun ownership rates—this would effectively control for the

cultural factors allegedly affecting the murder rate. When we do this, we find that (i)

jurisdictions with stricter gun laws tend to have higher crime rates, (ii) shifts to more

permissive gun laws tend to be followed by drops in crime rates, (iii) areas with higher gun

ownership rates have lower crime rates, and (iv) historically, crime rates have fluctuated

with no discernible pattern as the civilian gun stock has increased drastically.31

I do not claim to have proved that gun laws cause increased crime or that civilian gun

ownership fails to do so. Nor do I deny there is any evidence on the gun control advocates’

side. What I am claiming at this point is that the evidence presented by gun control

advocates fails to make a very convincing case for the net harmfulness of private gun



32Kleck 1997, 149-52, 187-8.

33Kleck and Gertz 1995; discussed at greater length in Kleck 1997. Some indication of the study’s rigor
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It is implausible that the number of murders averted by the presence of guns could so greatly exceed the

number of murders actually committed, even if we grant that individuals who are at greater risk of murder
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ownership. The casual comparisons between countries discussed here typically use only

a handful of data points; exclude many countries from consideration; and make no attempt

to control statistically for any other factors that might affect crime rates. In contrast, far

more rigorous studies are available to the other side, as we shall see presently. Thus, at a

minimum, one cannot claim justified belief that gun prohibition would be overall beneficial.

5.2. The Benefits of Guns

5.2.1. Frequency of Defensive Gun Uses

Guns are used surprisingly often by private citizens in the United States for self-

defense purposes. Fifteen surveys, excluding the one discussed in the following paragraph,

have been conducted since 1976, yielding estimates of between 760,000 and 3.6 million

defensive gun uses per year, the average estimate being 1.8 million.32 Probably among the

more reliable is Kleck and Gertz’ 1993 national survey, which obtained an estimate of 2.5

million annual defensive gun uses, excluding military and police uses and excluding uses

against animals. Gun users in 400,000 of these cases believe that the gun certainly or almost

certainly saved a life.33 While survey respondents almost certainly overestimated their

danger,34 if even one tenth of them were correct, the number of lives saved by guns each

year would exceed the number of gun homicides and suicides. For the purposes of Kleck



35Kleck 1997, 159-60. But note that the figures assumed for the frequency of gun crim es rely on the
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and Gertz’ study, a “defensive gun use” requires respondents to have actually seen a

person (as opposed, for example, to merely hearing a suspicious noise in the yard) whom

they believed was committing or attempting to commit a crime against them, and to have

at a minimum threatened the person with a gun, but not necessarily to have fired the gun.

Kleck’s statistics imply that defensive gun uses outnumber crimes committed with guns

by a ratio of about 3:1.35 While Kleck’s statistics could be an overestimate, one should bear

three points in mind before relying on such a hypothesis to discount the defensive value

of guns. First, Kleck’s figures would have to be very large overestimates in order for the

harms of guns to exceed their benefits. Second, one would have to suppose that all fifteen

of the surveys alluded to have contained overestimates. Third, it is not clear prima facie

that an overestimate is more likely than an underestimate; perhaps some respondents

either invent or misdescribe incidents, but perhaps also some respondents either forget or

prefer not to discuss their defensive gun uses with a stranger on the telephone.36

One survey, the National Crime Victimization Survey, obtained an estimate an order

of magnitude below the others. The NCVS statistics imply something in the neighborhood

of 100,000 defensive gun uses per year.37 Though even this number would establish a

significant self-defense value of guns, the NCVS numbers are probably a radical

underestimate, given their extreme divergence from all other estimates. Kleck describes the
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methodological flaws of the NCVS,38 one of the more serious being that the NCVS is a non-

anonymous survey (respondents provide their addresses and telephone numbers) which

the respondents know to be sponsored by the U.S. Justice Department. Respondents may

hesitate to non-anonymously report their defensive gun uses to employees of the law

enforcement branch of the federal government, particularly if they believe there is any

chance that they might be accused of doing anything illegal. In addition, respondents are

not asked specifically about defensive gun uses, but are merely invited in a general way to

describe anything they did for self-protection. And respondents are not asked about self-

protective actions unless they have previously answered affirmatively to the crime

victimization questions, and it is known that the NCVS drastically underestimates at least

domestic violence incidents; only 22% of domestic assaults appearing in police records

(which may themselves be incomplete) were mentioned by respondents to the survey.39

5.2.2. The Benefits of Concealed Weapons

In the United States, some states prohibit the carrying of concealed weapons. Others

have “discretionary” permit laws, meaning that local officials may, at their discretion, issue

permits to carry concealed weapons to citizens who apply for such permits (in such states,

officials commonly restrict permits to citizens with special circumstances, such as jobs that

require them to carry large sums of money). Others have “nondiscretionary” or “shall-

issue” laws, which require officials to issue permits to all applicants who meet specified,

objective conditions (these conditions may include absence of a criminal record, payment

of a fee, some minimum age, and/or completion of a firearms safety course). Shall-issue

laws result in many more permits being issued. Finally, the state of Vermont allows the
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carrying of concealed weapons with no need for a permit. Several discretionary states

converted to nondiscretionary laws during the 1980’s and 1990’s.

John Lott and David Mustard conducted a study, probably the most rigorous and

comprehensive study in the gun control literature, on the effects of nondiscretionary laws

on crime rates.40 Lott’s study uses time-series and cross-sectional data for all 3,054 counties

in the United States from 1977 to 1992. Overall, states with shall-issue laws have a violent

crime rate just over half (55%) of the rate in other states.41 This alone does not establish that

the more restrictive gun laws are a cause of the dramatically higher violent crime rates in

the states that have them, since the correlation could be explained by the hypothesis that

states that already have higher crime rates are more likely to pass restrictive gun laws. The

latter hypothesis, however, would not explain why violent crime rates fell after states

adopted shall-issue concealed carry laws.42 After performing a multiple-regression analysis

to control for numerous other variables—such as arrest and conviction rates, prison

sentence lengths, population density, income levels, and racial and gender makeup of

counties—Lott found that upon the adoption of shall-issue laws, murder rates declined

immediately by about 8 percent, rapes by 5 percent, and aggravated assaults by 7 percent,

with declines continuing in subsequent years (Lott explains the latter fact by the gradually

increasing numbers of individuals obtaining permits).43

Gun control proponents may find these statistics theoretically surprising: increasing

the availability of one important means of committing violent crimes, they believe, should
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increase the violent crime rate.44 But an alternative theory gives the opposite prediction:

Increased availability of guns to citizens, including the ability to carry concealed weapons,

increases the risks to would-be criminals of experiencing undesired consequences as a

result of attempting a violent crime. These consequences include being shot, being detained

by the would-be victim until the police arrive, and simply being unable to complete the

crime. Thus, other things being equal, increased availability of guns to the general public

should result in decreased violent crime.

Lott’s study strongly corroborates this theory. But even before considering statistical

evidence, the theory is more plausible than that offered by gun control supporters. Gun

control laws tend to influence the behavior of would-be crime victims much more the

behavior of criminals. Those who are willing to commit violent felonies are much more

likely than the average citizen to be willing to commit misdemeanors such as carrying a

concealed weapon without a permit. They are also more likely to have black market

contacts capable of supplying them with illegal weapons.45 Thus, laws that prohibit or place

obstacles in the way of carrying concealed weapons, or owning weapons at all, are likely

to cause a much greater reduction in the proportion of armed victims than in the

proportion of armed criminals. Furthermore, one can guess that the possibility of

encountering an armed victim probably has a greater effect on would-be criminals, with

respect to deterring violent crimes, than would a moderate increase in the difficulty of

obtaining a gun to assist in crimes, since the feared consequences of attacking an armed

victim are extremely serious, whereas increased difficulty in obtaining a gun is a relatively

small impediment to committing a violent crime, particularly if one can choose a victim
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who is physically weaker than oneself and unarmed, or if one has black market contacts.

This argument is inconclusive, since it could be that very few noncriminals would carry

guns for self-protection even if allowed to, in which case the risk to criminals of

encountering armed victims would still be a minor factor. But in fact, a great many non-

criminal Americans presently own guns, and approximately 9% of Americans surveyed

admit to carrying a gun for self-protection outside the home.46 Accordingly, criminals

surveyed report being more afraid of encountering armed victims than they are of

encountering the police.47

For these reasons, one should not be surprised that the effect of stricter gun laws of

reducing a deterrent to violent crime should predominate over their effect of making it

harder to obtain tools for assisting in such crimes.

5.3. Why a Gun Ban Must Have Much Greater Benefits than Harms to Be Justified

In order to be justified as a case of the overriding of prima facie rights, gun prohibition

would have to save many times as many lives as it cost, for:

1. It is wrong to murder a person, even to prevent several other killings. (premise)

2. A violation of a person or group’s right of self-defense, predictably resulting in the

death of one of the victims, is morally comparable to murder. (premise)

3. If it is wrong to commit a murder to prevent several killings, then it is wrong to

commit a rights-violation comparable to murder to prevent several killings.

4. Therefore, it is wrong to violate a person or group’s right of self-defense, predictably



48McCloskey 1957, 468-9; 1963. I have slightly modified the example.

27

resulting in the death of one of the victims, even to prevent several killings. (from 1,

2, 3)

5. Therefore, it is wrong to violate a group of people’s right of self-defense, predictably

resulting in the deaths of many of the victims, even to prevent several times as many

killings. (from 4)

6. Gun prohibition would violate a group of people’s right of self-defense, predictably

resulting in the deaths of many of the victims. (premise)

7. Therefore, gun prohibition is wrong, even if it would prevent several times as many

killings as it contributed to. (from 5, 6)

Similar arguments can be made concerning other rights—including, for example, the right

to engage in one’s chosen form of recreation—the general point of which would be that the

overriding of a right for consequentialist reasons requires a benefit not merely greater, but

very much greater than the harm to the rights-bearer. For simplicity, however, I focus only

on how the argument works with the right of self-defense.

Consequentialists reject premise (1). But virtually all who accept the notion of rights

would accept (1). Consider this well-worn example:48

Example 4 You are a judge in a legal system in which judges render verdicts of guilt or

innocence. You have a defendant on trial for a crime that has caused

considerable public outrage. During the course of the trial, it becomes clear to

you that the defendant is innocent. However, the public overwhelmingly

believes him guilty. As a result, you believe that if the defendant is acquitted,

there will be riots, during which several people will be (unjustly) killed and

many others injured. Assume that the crime in question carries a mandatory
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death sentence. Should you convict the defendant?

Most people, including virtually all who believe in rights, say the answer is no. If this is the

correct answer, then we must conclude that it is wrong to violate one person’s rights (in

particular, his right to life) even if doing so would prevent several rights-violations of

comparable seriousness. This is because rights function as agent-centered constraints: each

individual is enjoined from violating rights, himself, rather than being enjoined to cause

a reduction in the total number of rights-violations in the world.49 Something like premise

(1) is essential for distinguishing a rights-based moral theory from a consequentialist

theory.

Premise (2) was supported by the argument of §4.2.

Premise (3) is supported by the idea that the requirements for overriding a prima facie

right are proportional to the seriousness of the rights-violation that would be involved.

Even if this assumption does not hold in general, it is plausible that it applies to this case,

that is, that if it is unjustified to kill a person in order to save several lives, and if a

particular violation of the right of self-defense is morally on a par with killing a person,

then it is also wrong to commit that violation of the right of self defense in order to save

several lives. It is difficult to see why the right of self-defense should work differently, by

way of being much easier to override, from the right to life.

Step (5) is a reasonable inference from (4). Suppose that the judge in example 4 opts

for conviction, acting wrongly. Suppose he is faced with similar situations four more times

throughout his career, each time acting in the same wrongful manner. Presumably, the

whole series of actions, consisting in sum of his killing five people unjustly in order to save

several times that many people, is also wrong. Now consider one more modification:

suppose that instead of coming at different times throughout his career, the same five
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innocent defendants had all come to him in a single, collective trial, that he gave a collective

verdict convicting all of them, and that this action saved the same number of other people.

Presumably the judge’s action is still wrong. It is for this sort of reason that we should

accept the inference from (4) to (5).

Premise (6) is supported by the arguments of §5.2.

Finally, (7) follows from (5) and (6). Given the extremely serious nature of gun

prohibition as a rights-violation, very severe strictures apply to any attempt to justify it

morally—strictures similar to those that would apply to justifying a policy that killed many

innocent people to achieve some social goal.

6. REPLIES TO OBJECTIONS

Objection #1

Premise (1) seems oversimplified; in some cases, it is permissible to violate one

person’s rights to prevent a comparable harm to a few other people, as in the infamous

“trolley car problem”50:

Example 5 A runaway trolley car is approaching a fork in the track. If it goes down the

left fork, it will collide with and kill one person. If it takes the right hand fork,

it will collide with and kill five people. None of these people can be moved

out of the way in time, nor can the trolley be stopped. However, you can flip

a switch at the fork which determines whether the car goes to the left or the

right. The switch is presently set to send the car to the right. Should you flip

the switch?
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Most people say yes.51 So we should ask: Is gun prohibition more analogous to flipping the

switch in example 5, or to convicting the defendant in example 4?

Initially, gun prohibition seems more similar to the action of example 4, where we

have a proposed official action by the state that would violate an important right of an

individual who is innocent of any wrongdoing, for the purpose of helping to keep the

peace and prevent other individuals from committing crimes. This is not true of the action

discussed in example 5, but it is true of the proposed gun ban. The analogy is perhaps

strengthened when we consider the plight of an individual who violates the gun

prohibition in order to protect himself from criminals in his neighborhood: if caught, this

person would be sent to prison, even in the absence of any evidence of his intent to harm

others, because this is part of a policy aimed at stopping those who do wish to harm others

from owning guns. Those who believe that it is generally worse to punish an innocent

person than to let several guilty people go free should consider that principle in the light

of this example.

But to determine whether gun prohibition is best seen in the light of example 4 or

example 5, we should like to know what the morally relevant difference between these two

examples is. Consider several accounts of the moral distinction between the cases:

(i) The law-of-double-effect account: In example 4, a person’s rights are violated as a means

to benefitting others, whereas in example 5 a person’s rights are violated as a mere side

effect of another action that benefits others.52

One could argue that the rights-violation involved in gun prohibition—namely,

confiscating guns from noncriminal gun owners—is not a means the state employs to
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achieve its end, for this rights-violation does not causally contribute to protecting others

from crime. Rather, it is only the confiscation of guns from the criminals that so contributes.

It happens that there is a third thing—confiscating as many guns from the whole

population as possible—that includes both actions, but the one is not a means to the other.

However, if this latter argument is correct, then (i) cannot be the correct account of the

difference between examples 4 and 5. For if it were, there would be no rights-based

objection to a policy according to which criminal defendants are convicted whenever the

probability of their guilt exceeds, say, 10%. The consequent imprisonment of the innocent

convicts would not be a means employed by the state to achieve its end, for their

imprisonment does not causally contribute to the desired end of protecting others from

crime; it would only be the imprisonment of the actual criminals that would so contribute.

There is another problem with (i). Suppose that in example 4, the mob is appeased as

soon as the conviction is announced, although the execution does not occur for several

weeks (but you cannot stop the punishment once you have given the verdict). In this case,

(i) implies that you may convict the defendant. His execution would not be aimed at as a

means, since the desired end is attained before the execution occurs. The execution would

merely be an additional effect of the act whereby you averted the riots.

(ii) In example 4, the harm to be avoided would stem from the intentional, wrongful actions

of other persons, whereas this is not the case in example 5.

This account is incorrect, since one can imagine a case like example 4 except that

executing the innocent defendant will prevent the deaths by natural causes of several

innocents. Our intuitions will still disapprove the proposed action.

(iii) In example 4, the act itself (or: “the relevant action-type,” that of convicting the

defendant) is intrinsically harmful or restrictive of another person, whereas in example 5
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the relevant action-type (diverting the train from the right to the left track) is intrinsically

neutral.

On this account, gun prohibition, being a rights-violating and intrinsically restrictive

act, would be more analogous to example 4 than to example 5. However, (iii) is quite

problematic in any case, since, in example 4, one could argue that the judge’s act of uttering

certain words is not intrinsically harmful or restrictive of the defendant—it is only the

subsequent actions of the police officers that result from the judge’s words that are harmful

or restrictive.53

(iv) In example 5, one diverts an existing threat to another person or persons, whereas in

example 4 one creates a new threat/harm.54 In my view, this is the most plausible account.

On this theory, gun prohibition is more similar to example 4. It does not divert a

threat—it does not divert existing criminals from some victims to another class of victims.

But nor does it create a new threat (unless the law causes new people to become criminals).

Instead, it creates a new impediment to the forestallment of a threat. Thus, it would be more

like the following case than like either example 4 or example 5:

Example 6 A mob is outraged by a crime, which they believe to have been committed by

V, although you know that V is innocent. Unless the mob is appeased, they

will go on a rampage, killing and injuring more people. Seeing the angry mob

approaching his home, V prepares to flee. You grab and restrain him until the

mob arrives to lynch him.
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The act described in example 6 seems wrong in much the same way as the judge’s act in

example 4. This suggests that the creation of a new impediment to the forestallment of a

threat is morally on a par with the creation of a new threat, rather than being comparable

to the diversion of a threat. This conclusion is in line with the conclusion of §4.2 that

preventing the prevention of a death is morally comparable to killing.

Objection #2

Perhaps an argument can be made, based on principles similar to those I have used,

that the sale of guns is morally wrong. A company that sells many guns can be more or less

certain that some of the guns it sells will be used to commit crimes. The company would

be partly responsible for these crimes, having provided criminals with the means of

committing them. Given premise (1) in §5.3, the company could not defend itself merely

by saying that its gun sales, on net, prevented more crimes than they contributed to.

This argument employs at least two distinct moral principles. It employs my premise

(1), and it employs the premise (call it “Seller Responsibility”) that a seller of a product is

(partly) morally responsible for the use to which customers put the product.

Seller Responsibility applies in some cases. If I sell a gun to a customer who I know

plans to use it to commit a murder, then I am partly responsible for the subsequent murder.

If there is merely a high probability that the buyer plans to commit a murder, then I have

still acted wrongly, though not as wrongly as in the first case. Likewise, if I run a gun store

and I market my guns specifically to criminals, then I am partly responsible for any

resulting crimes.55

But we cannot accept Seller Responsibility without qualification. If we did, we would

have to apply it to sellers of automobiles, knives, ropes, and all other products that are



56The “nuclear m issile” case (occasionally encountered  in informal discussion) is merely the extreme

form of the objection. Relatedly, Hugh LaFollette (in unpublished com ments on this paper) has objected that

my position implies the existence of a right to own m achine guns, grenades, and bazookas.
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sometimes used wrongly. Since a large automobile manufacturer knows that at least some

of its cars are used in crimes (hit-and-runs, drunk driving, even murders), it would be

wrong for them to continue selling cars.

I propose, therefore, a restricted Seller Reponsibility principle which holds that a seller

is responsible for the criminal use of his product only if (i) the product has no morally

legitimate uses, (ii) on the information available to the seller, there is a substantial

probability, in an individual sale, that the buyer intends to use the product in a morally

objectionable manner, or (iii) the seller willfully or negligently fails to take reasonable steps

to reduce the chances of selling to criminal users. Condition (i) does not apply to firearms.

While (ii) and (iii) can apply to gun sales, they need not. Hence, although some wrongful

gun sales undoubtedly occur, there is no reason to believe all gun sales to be wrong.

Objection #3

Some object that strong gun rights positions imply the existence of a right to own all

sorts of weapons. Briefly, if there is a right to own a gun, then there is also a right to own

a nuclear missile, which is absurd.56

While my premises may support some prima facie right to own all manner of

weapons, from machine guns to nuclear missiles, the arguments of §4 do not imply that all

such prima facie rights are equally weighty, nor do those of §5 imply that the reasons for

overriding all such prima facie rights are of equal strength. Based on empirical evidence

discussed above, firearms, particularly handguns, are the most effective means of self-

defense against violent criminals, while both handguns and rifles are commonly used for

recreational purposes. It would be, to say the least, difficult to make a case for the

importance of nuclear missiles for either recreational or self-defense purposes, while it



57About 670,000 of Kleck’s estimated 2.5 million annual defensive gun uses occur away from the user’s

home (Kleck 1997, 192).
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would be easy to make a case for the overriding of any prima facie right to own a nuclear

missile. The reader may make his own assessment of the case for various other weapons.

7. EXTENSIONS OF THE ARGUMENT

Thus far, we have considered gun control only in the extreme form of a ban on all guns.

What of more limited measures? Here I mention just two of the more common measures

proposed or enacted. First, many support a ban on all handguns. Second, many states either

prohibit or place severe restrictions on the carrying of concealed weapons in public places.

What do our arguments based on the right to own a gun imply about these measures?

I think that these measures are also serious rights-violations, though not as serious as

a complete gun ban. The reason is that they (would) create severe impediments to

individuals defending themselves. The features of handguns that make them useful to

criminals are also the features that make them the most suitable weapons for self-defense

purposes—the fact that they are small and light, require little strength or skill to wield

effectively, and are widely feared. Furthermore, for various reasons, almost no one in our

society would carry a gun for self-protection unless they were able to carry it concealed.

Almost no one would carry any kind of gun other than a handgun for self-protection. So

laws that prevent law-abiding citizens from carrying concealed weapons, or from owning

handguns at all, effectively eliminate self-defense uses of guns outside the home,57 to the

extent that the laws are obeyed. We have seen that the best available evidence indicates that

such laws increase rather than decrease crime; thus, there is no case for overriding victims’

self-defense rights. All mentally competent, noncriminal adults should therefore be allowed

to own and carry concealed handguns. The fewer impediments or costs are placed in the



58I would like to thank Charles Barton, Ari Armstrong, Valeria Damaio, Bruce Tiem ann, Ananda Gupta,

the anonymous referees at Social Theory and Practice, and most of all Stuart Rachels, for their comm ents on

earlier versions of this paper.
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way of their doing so, the better, since any such impediments can be expected to decrease

the rate at which victims defend themselves much more than they can be expected to

decrease the rate at which criminals carry guns.58
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